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Thank you for your letter dated 27 April 2022. I welcome the opportunity to make a written 
submission to the Education and Health Standing Committee's inquiry into the Esther 
Foundation and unregulated private health facilities. 

It is my intent to specifically address term of reference 3(a) by providing broad information on 
South Australia's legislative framework and the jurisdiction of my office? 

Background 

The Office of the Health and Community Services Complaints Commissioner (HCSCC) is an 
independent statutory office established by the Health and Community Services Complaints 
Act 2004 (SA) (the Act). The HCSCC resolves complaints about public, private and non
government health and community services, including disability services not funded by the 
National Disability Insurance Scheme. 

The HCSCC is a complaints resolution service. Most of our complaints are resolved through 
alternative dispute resolution (ADR) approaches such as negotiation, mediation and 
conciliation. Of the approximately 124 7 complaints managed in the financial year 2020 - 21, 
115 were referred into conciliation and 40 complaints were investigated. 

The HCSCC has 11 fu ll time equivalent employees. Investigations and own motion 
investigations have a higher administrative burden and are only undertaken when the matter 
is serious it, where ADR approaches are not appropriate or unlikely to resolve the matter, or 
the subject matters of the complaint raise significant issues of public safety, interest or 
importance or there is a significant question as to the practice of a health or community service 
provider. 

Conciliation has qualified privilege so that anything disclosed during the process is confidential 
except where the disclosure reveals a significant issue of public safety, interest or importance 
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(s40(1) of the Act) or by agreement of the parties. Staff of the HCSCC facilitate negotiation 
between the parties to the complaint by exchanging documents and correspondence, on the 
telephone or in person. Outcomes which may be achieved during conciliation include an 
apology, an explanation, a change in practice, or access to services and compensation. 
However, in South Australia, negligence, general and special damages are determined by the 
courts. 

Investigation may be undertaken based on a complaint or on the Commissioner's own motion. 
Complaint initiated investigations generally involve issues of a more serious nature or those 
issues not amenable to a conciliated approach. Own motion investigations are initiated by me 
where intelligence I receive gives rise to issues of significant public safety, interest or 
importance and give rise to a question as to the practice of a health or community service 
provider. The administration of an oath or affirmation, search warrants, and the capacity to 
enter premises are all available powers under the Act. 

From 18 March 2019, South Australia has implemented the Code of Conduct for Certain 
Health Care Workers (the Code) which replaced the Code of Conduct for Unregistered Health 
Practitioners (established in South Australia since 2013). Sanctions available to the HCSCC 
under the Code include interim prohibition orders or permanent prohibition orders limiting 
some or all the practice of a health service provider or placing conditions on that practice. 
Prosecution is also possible for breaches of those orders. 

Definition of Health Service 

The definition of health service within state and territory legislation is pivotal in ensuring Health 
Complaints Entities (HCEs) like my office can adequately regulate the variety of services 
occurring within the community. In South Australia, the Act provides a broad definition of health 
service. This means my office can consider facilities such as the Esther Foundation a health 
service able to be investigated under part 6 of the Act. Part 6 of the Act allows me to investigate 
health services even in circumstances where the Code does not apply though it does not allow 
me to impose sanctions in the same manner as the Code. 

In some state and territory legislation, the definition of health service is significantly narrower 
than the parameters of the Act in South Australia. This can impact my ability and the ability of 
all HCEs to recognise prohibition orders made by our interstate colleagues and to then 
prosecute breaches of those orders occurring within respective jurisdictions. 

In a small number of circumstances where a particular facility or service provider like the 
Esther Foundation does not fall within the definition of a health service, the Act also allows me 
the flexibility to determine whether they may instead be a community service. For the purposes 
of the Act, community services are subject to the same investigatory powers contained within 
Part 6. 

I have enclosed a copy of these definitions in full for your reference. 

Application of the Code to entities 

As it is currently legislated, the Code in South Australia applies either to individual healthcare 
workers who are not registered under the Health Practitioner National Law (SA) (the National 
Law) or individual healthcare workers who are providing health services outside the scope of 
their registered profession under the National Law. The Code does not apply to organisations 
or business entities in their entirety. 

This restricts the ability of my office to provide effective regulation by issuing sanctions in 
circumstances such as those detailed the allegations about the Esther Foundation or where 
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an organisation has breached the standards set out in the Code and therefore presents a 
significant risk to public safety. Accordingly, I urge the committee to consider whether 
amendments are required to ensure the Code can be fully applied to organisations providing 
health services in Western Australia. 

I trust this information is of assistance and remain willing to assist the committee in any way it 
deems fit as it considers the regulation of private health facilities like the Esther Foundation. 
Should you have any further questions about this submission, please contact Ms Catherine 
Whitington, Acting Manager, Complaints Resolution and Investigation by telephoning 1111 

or emailing: 

Associate Professor Grant Davies 
Health and Community Services Complaints Commissioner 

Enc: definition of Health Service within the Health and Community Services Complaints Act 2004 (SA) 
definition of Community Service within the Health and Community Services Complaints Act 2004 (SA) 
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health service means-

( a) a service designed to benefit or promote human health; or 

(b) a service provided in association with the use of premises for the care, treatment 
or accommodation of persons who are aged or who have a physical disability or 
mental dysfunction; or 

( c) a diagnostic or screening service; or 

( d) an ambulance service; or 

( e) a service to treat or prevent illness, injury, disease or disability; or 

(f) a service provided by a health professional; or 

(g) a service involving the provision of information relating to the promotion or 
provision of health care or health education; or 

(h) a service of a class included within the ambit of this definition by the 
regulations; or 

(i) a social, welfare, recreational or leisure service if provided as part of a service 
referred to in a preceding paragraph; or 

G) an administration service directly related to a service referred to in a preceding 
paragraph, 

but does not include-

(k) the process of writing, or the content of, a health status report; 

(l) a service of a class excluded from the ambit of this definition by the regulations; 

Examples-

The following are examples of health services: 

a service provided at a hospital, health institution or aged care facility; 

a medical, dental, pharmaceutical, mental health, community health or 
environmental health service; 

a laboratory service; 

a laundry, dry cleaning, catering or other support service provided in a hospital, 
health institution or aged care facility. 

community service means-
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( a) a service for the relief of poverty, social disadvantage, social distress or 
hardship; or 

(b) a service for the provision of emergency relief or support; or 

( c) a service for the care or protection of any child who is, or has been or may be, at 
risk (within the meaning of the Children and Young People (Safety) Act 2016) 
and includes-

( i) any service that relates to a notification that a child is, or may be, at 
risk; and 

(ii) any investigation of a case where a child is, or may be, at risk, and any 
subsequent action taken by a service provider arising from such an 
investigation; or 

( d) a service for the social advancement of disadvantaged groups; or 



( e) a service of a class included within the ambit of this definition by the 
regulations; or 

(f) an administration service directly related to a service referred to in a preceding 
paragraph, 

but does not include-
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(g) a service that provides employment search or placement services, or that 
provides employment related training or retraining; or 

(h) a service of a class excluded from the ambit of this definition by the regulations; 




